DE 99- 035
NEW ENGLAND ELECTRI C SYSTEM
ORDER REGARDI NG APPLI CABI LI TY OF RSA 369:8, I
TO PROPCSED TRANSACTI ON
AND SCHEDULI NG HEARI NG

ORDER NO 23,202

April 21, 1999
BACKGROUND

On March 18, 1999, New England El ectric System and The
National Gid Goup plc (NEES and National Gid, respectively)
filed with the New Hanpshire Public Uilities Comm ssion
(Commi ssion) certain affidavits, testinony and rel ated exhibits
concerning their agreenment to nerge. Under the agreenent,
National Gid would acquire all of the commobn shares of NEES.
NEES is a registered hol ding conpany organi zed under
Massachusetts | aw and subject to the authority of the Securities
and Exchange Comm ssion (SEC) under the Public Utility Hol ding
Conpany Act of 1935 (PUHCA), and transacts business in this state
through its wholly-owned subsidiaries Ganite State Electric
Conpany (Granite State) and New Engl and Power Conpany ( NEP)

Granite State is a public utility providing retai
el ectric service to approximately 35,000 custoners in New
Hanpshire. NEP is a public utility providing transm ssion
service to Ganite State and other entities within the State.
National Gid is a holding conmpany incorporated in England and

Wal es, and either has or wll register as a hol di ng conpany under
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t he PUHCA

The filing raises, inter alia, issues related to:

whet her the proposed transaction will not adversely affect the
rates, terns, service, or operation of Granite State; whether the
approval of the Comm ssion of this transaction is required; and
whet her, as requested by G anite State, the Comm ssion should
certify to the SEC (a) that it has the authority and resources to
protect Ganite State’'s custoners, with respect to matters such
as rates, financings, affiliate transactions and financi al
integrity, and (b) that the Conmm ssion intends to continue to
exercise that authority followng the closing of the transaction.
[1. DI SCUSSI ON AND ANALYSI S

Pursuant to RSA 374:33, the acquisition by a utility or
public hol ding conpany of nore than 10 percent of the stocks or
bonds of a public utility or public utility hol di ng conpany
i ncorporated in or doing business in this state requires
Comm ssion approval. RSA 369:8, Il provides, however, that where
the parent conpany of a utility regulated by the Comm ssion seeks
to merge or be acquired by another utility, the approval of the
Comm ssion is not required if there will be no adverse effect on
rates, terms, service or operations of the New Hanpshire utility,
and a witten representation to that effect is made to the
Comm ssi on.

In order to determ ne whether the provisions of RSA
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369:8, Il apply, with the result that Conm ssion approval of the
proposed transaction is not required, the Comm ssion nust nake a
determ nation as to whether the witten representati ons nade by
the conpanies - Granite State and NEP - are accurate. The nere
representations of the public utility are not sufficient to
satisfy the statute; the Conm ssion nust independently verify
that no adverse effect will occur. This is consistent with the
obligation of the Comm ssion in RSA 374:3 “to carry into effect
the provisions” of Title 38, which includes RSA 369.

In the representations and comm tnents nade by
representatives of Ganite State and NEP in their filing of March
18, 1999, it is specifically acknow edged that both the Conpany
and NEP may be allocated a portion of the acquisition prem um and
transaction costs associated wwth the transaction. Ganite State
clains that the acquisition prem umand transaction costs w |
not adversely affect its rates, ternms, service and operations
because they will be recorded in belowthe-line accounts and w |
not be reflected in rates absent express authorization of the
Comm ssion. Ganite State also clains that it will not seek
recovery in rates absent a showi ng of offsetting savings and
benefits to its custoners. Finally, Ganite State represents
that should it seek rate recovery of these costs, it agrees to
wai ve any and all clains that the Comm ssion’s authority to
review their allocation is preenpted by the SEC s review of the

all ocation of these costs.
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NEP simlarly clains that any allocation of the
acqui sition prem um and transaction costs will not adversely
affect the rates, terns, service, and operations of NEP because
they will be recorded in bel owthe-line accounts and will not be
reflected in NEP rates absent express authorization of the FERC
NEP al so clainms that it will not seek (before the FERC) recovery
of these costs in rates absent a show ng of offsetting savings
and benefits to its custoners.

Based upon the filed naterial provided by Ganite State
and NEP, the Comm ssion concludes that the proposed transaction
may adversely affect the rates, terns, service, or operation of
either Ganite State or NEP, and therefore the requirenents of
RSA 369:8, Il have not been satisfied. The allocation of a
portion of the acquisition premumto Ganite State and NEP may
i ndeed have an adverse affect.! This is because it cannot be
mai ntained at this time that such allocation is “just and
reasonable.” Mreover, the representation that recovery in rates
of the acquisition premumw || not be sought “absent a show ng

of offsetting savings and benefits to custoners” presupposes that

1 W note that while the affidavits of Messrs. Reilly and
Flynn, officers of Ganite State and NEP, respectively, represent
that G anite State and NEP “may” be allocated a portion of the
acquisition premum the pre-filed testinony of M. U wn,
Managi ng Director of National Gid, the acquiring conpany, states
that “the acquisition premumw || be ‘pushed down’ to NEES and
allocated to its affiliates.” (Testinony of Roger Uwn at 18,
enphasi s supplied.)
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such benefits may be enpl oyed as of fset agai nst these costs, as
opposed to being passed through to ratepayers.

Granite State's further representation that it wll
wai ve any and all clains that the Comm ssion’s authority to
review the allocations are preenpted by the SEC will not prohibit
anot her person or party - such as a custoner of a NEES affiliate
in another jurisdiction - fromattenpting to assert the SEC s
approval of the allocation as a bar to any subsequent revi ew and
determ nation by this Comm ssion. Finally, the recovery of any
all ocations to NEP are subject to the jurisdiction and review of
the FERC, not this Conm ssion, and the interests that the FERC
and this Conmm ssion weigh and consider are not conterm nous.

Therefore, having determ ned that the conclusions in
Granite State’s and NEPPs witten representations are incorrect,
the Comm ssion finds that it has jurisdiction over the proposed

transaction pursuant to RSA 374:2, 374:3 and 374:33, and the
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approval of the Comm ssion nust be obtai ned.

This determ nation is not a decision on the nerits of
t he underlying transaction and whether it should or should not be
approved as proposed. Qher potential inpacts of the transaction
will also be reviewed, including, without limtation, the inpact
of non-domestic corporations owning parts of the transm ssion
grid. Such an arrangenent may inplicate national security
concerns, as well as concerns about the renoteness of nanagenent.

Based upon the foregoing, it is hereby

ORDERED, that a Prehearing Conference, pursuant to N H
Adm n. Rul es Puc 203.05, be held before the Comm ssion | ocated at
8 A d Suncook Road, Concord, New Hanpshire on May 4, 1999 at
10: 00 a.m, at which each party will provide a prelimnary
statenment of its position with regard to the filing and any of
the issues set forth in NNH Admn Rule Puc 203.05(c) shall be
considered; and it is

FURTHER ORDERED, that the Prehearing Conference nay be
tape recorded unless a party, at least 5 days in advance of the
Prehearing Conference, requests a transcript, in which case the
Comm ssion shall order a stenographic record, pursuant to N H
Adm n. Rule Puc 203.05(d); and it is

FURTHER ORDERED, that, inmmediately follow ng the
Prehearing Conference, NEES, National Gid, the Staff of the

Comm ssion and any Intervenors hold a Technical Session to review
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the petition and all ow NEES and National Gid to provide any
anendnents or updates to its filing; and it is

FURTHER ORDERED, that pursuant to N.H Adm n. Rules Puc
203.01, NEES and National Gid shall notify all persons desiring
to be heard at this hearing by publishing a copy of this O der of
Notice no later than April 27, 1999, in a newspaper with
statewi de circulation or of general circulation in those portions
of the state in which operations are conducted, publication to be
docunented by affidavit filed wth the Comm ssion on or before
May 3, 1999; and it is

FURTHER ORDERED, that pursuant to N.H Admn. Rule
201. 05, the Conm ssion waives, in part, the fourteen day
notification requirement of NNH Admn. Rules Puc 203.01(a); and
it is

FURTHER ORDERED, that pursuant to N.H Adm n. Rules Puc
203.02, any party seeking to intervene in the proceedi ng shal
submt to the Conmm ssion an original and eight copies of a
Petition to Intervene with copies sent to NEES and National Gid
and the O fice of the Consuner Advocate on or before April 30,
1999, such Petition stating the facts denonstrating how its
rights, duties, privileges, immunities or other substantial
interests may be affected by the proceeding, as required by N. H
Adm n. Rule Puc 203.02 and RSA 541-A:32,1(b); and it is

FURTHER ORDERED, that any party objecting to a Petition
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to Intervene nmake said Qbjection on or before May 3, 1999.
By order of the Public Uilities Conmm ssion of New

Hanpshire this twenty-first day of April, 1999.

Dougl as L. Patch Susan S. Gei ger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Kinberly Nolin Smth
Assi stant Secretary

Any individual s needi ng assistance or auxiliary conmmunication aids
due to sensory inpairment or other disability, should contact the Anerican
with Disabilities Act Coordinator, NHPUC, 8 O d Suncook Road, Concord, New
Hanpshire 03301-7319; 603-271-2431; TDD Access: Relay N. H 1-800-735-2964.
Preferably, notification of the need for assistance should be made one week
before the schedul ed event.



